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Learning Objectives

Three things:

1. Understand that trust operations was designed to 

support three fiduciary product lines.

2. Understand the complexity that Wealth Management 

and Held-Away Custody brought to trust operations.

3. Understand the unique exposure that digital assets 

bring to a fiduciary operating under trust powers.
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Refresher

• Baseline decision making for a Trustee

Decision Hierarchy for Trustee

Federal Law

Governing Instrument

State Law

Trustee’s Discretion

Court Order

Federal Law applies for retirement under ERISA and Corporate Trust under

Trust Indenture Acts as revised.
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Trust Department was aligned by Product

Circa 1986

Originally, Trust was a division or a department within a bank 

and most are within Community Banks.
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WM exponentially increased complexity

Generalists became Specialists
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Processing Options in Held Away Environment
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The Custody Rule

• Rule 206(4)-2 of the IAA ’40

• Definition of Qualified Custodian

• Trust Company – exercising fiduciary powers similar to those 

granted to National Banks under OCC

• Acting in a fiduciary manner generally defined as exercising 

discretion

• Exercising Discretion

• Accepting appointment of a Fiduciary Capacity

• Portfolio Allocation

• Disbursements
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FIDUCIARY: Small ”f” and BIG “F”

• Is there a difference?

• RIA as ‘f’iduciary

• Trustee as ‘F’iduciary

• Control over the container vs. the contents

Container

Revocable 
Living 
Trust

Irrevocable 
Trust

Special 
Needs 
Trust

Life 
Insurance 

Trust

Asset 
Protection 

Trust

Contents

Cash

Marketable 
Securities

Real Estate

Life 
Insurance

Business 
Interests

Personal 
Property
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Fiduciary in the Digital Assets World
• Digital Assets: technologically different than legacy assets

• Similar functions: store and transfer value, or instrument of record.

• Experience holding, securing, and servicing one does not correlate to the other.

Differentiating Qualities Control Requirements

Nature of the Blockchain Exclusive Possession of 

Private Key Material

Transaction Irreversibility Proof of Existence of the 

Asset Itself

Bearer Nature of Assets Hardware Security

Simultaneous Instances Blockchain Monitoring

Be very diligent reviewing the exercise of trust powers in this environment. 
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Must have adequate Governance Structure

Any organization that is exercising Trust Powers in this 

FinTech environment and looking to add Digital Assets 

under those powers, needs to have the appropriate 

Governance Structure in place:

1. Risk-based Capital Policy

2. Sound Fiduciary Audit Committee – 12CFR9.9(c)

3. Three Lines of Defense Model

4. Credible Challenge Standards – where Governance 

structure has direct authority to change the strategic 

direction of the firm.
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Questions

What questions 

do you have?
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OK Let’s add EDD to Governance Structure

Any organization that is exercising Trust Powers in this FinTech 

environment and looking to add Digital Assets under those 

powers, needs to have the appropriate Governance structure in 

place:

1. Risk-based Capital Policy

2. Sound Fiduciary Audit Committee – 12CFR9.9(c)

3. Three Lines of Defense Model

4. Credible Challenge Standards – where Governance 

structure has direct authority to change the strategic direction 

of the firm.

5. Enhanced Due Diligence (EDD) Testing at the Process 

Level – Understand Cause and Effect
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• Office of the Comptroller of the Currency, Re: Authority of a 
National Bank to Provide Cryptocurrency Custody Services for 
Customers 
https://www.occ.gov/topics/charters-and-licensing/interpretations-and-actions/2020/int1170.pdf

• Cundiff, David H., Taub, David L., McGee Elise J., and Evans Joseph 
McDermott Will and Emory, Two Ocean Trust LLC Request for No 
Action Letter, August 27, 2020, available at: 
https://www.twoocean.com/post/wyoming-s-two-ocean-trust-no-action-letter-for-digital-asset-
management-and-custody

• State of Wyoming Department of Audit, Re: No-Action Letter on 
Custody of Digital Assets and Qualified Custodian Status, October 
23, 2020 Available at:

• https://www.twoocean.com/post/wyoming-s-two-ocean-trust-no-action-letter-for-digital-asset-
management-and-custody

• Anchorage Digital Bank NA, Re: Custody Rule and Digital Assets, 
April 13, 2021, available at: https://www.sec.gov/files/anchorage-041321.pdf

Sources: Reference Material and Further Reading
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